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STAFF SUMMARY AND RECOMMENDATION 
SECTION 25137 HEARING 

VI&A, INC., INCOME YEAR 1992 
 

BACKGROUND 
 
The taxpayer, VI&A, Inc., reported its business activity as the "service of freight-
forwarding" on its original return.  As a "freight-forwarder," the taxpayer operates under 
an Interstate Commerce Commission license as a common carrier.  It has the 
responsibility for the freight, taking title to the goods and issuing bills of lading.   
VI&A, Inc. is in the business of transporting small package goods, primarily videos, for 
the major motion picture studios from the duplicators to retail stores and distribution 
networks.  VI&A, Inc. owns very little transportation equipment and uses UPS as a 
primary carrier. 
 
The taxpayer contracts for the delivery of goods in all of the United States, Puerto Rico 
and the Canadian provinces.  It is the staff's understanding that the taxpayer has 
property (other than the goods being shipped) and employees in only four states: 
Illinois, New Jersey, Michigan and California.  
 
The taxpayer's original return was filed using the basic three-factor formula.  After an 
audit and adjustment by the State of Michigan, the taxpayer filed a claim for refund 
requesting that it be allowed to file under Regulation § 25137-11 as a trucking  
company.  The taxpayer pointed out that the majority of the mobile property and   
payroll involved were not its own, but rather that of third-parties.  Therefore, the 
taxpayer has requested that it be allowed to use a one-factor formula based upon 
revenue miles.  Claims for refund based upon the Michigan action were also filed with 
the states of Illinois and New Jersey.  The claim apparently was allowed without audit 
by Illinois. 
 
The Multistate Audit Technique Manual (MATM) provides for a formula for freight-
forwarders with respect to the sales factor.  Under this formula, sales other than 
intrastate sales, are allocated 50% to the point of origination and 50% to the point of 
destination. If the taxpayer is not taxable in one of the states, the sale is assigned to the 
location where the income-producing activity occurred.  
 
RECOMMENDATION 
 
Staff recommends that the taxpayer be treated as a freight-forwarder.  It recommends 
that the taxpayer's request to be classified as a trucking company and its request for an 
alternative formula to that provided in the trucking company regulation, Reg § 25137-11, 
be denied.   
 
If the Board accepts the staff's recommendation, the taxpayer's claim for refund will be 
denied.  Additional taxes could be assessed under the freight-forwarder's formula, but 
the statute of limitations for additional assessments for this year is closed. 
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DISCUSSION 
 
Trucking Company Formula 
 
The trucking company formula, Reg. § 25137-11, has special rules for the assignment 
of mobile property operating interstate, for the assignment of payroll of employees 
involved in operating and maintaining mobile property operating interstate, and for the 
assignment of receipts arising from the interstate transportation of goods. 
 
The taxpayer asserts that it meets the definition of a trucking company, and therefore 
the regulation should apply.  Regulation § 25137-11(b)(1) defines a trucking company 
as a "motor common carrier, a motor contract carrier, or an express carrier which 
primarily transports tangible personal property of others by motor vehicle for 
compensation." 
 
Staff believes that a trucking company must own property and have employees  
engaged in the transporting of goods.  The taxpayer has no mobile property used in 
interstate movements and has no employees engaged in operating or maintaining such 
mobile property.  All such activities are taken care of by third parties for the taxpayer.  
The general apportionment formula rules exclude the activities of third parties in the 
apportionment formula.  Use of the activities of others to make an apportionment in the 
circumstances of this case would be improper.   
 
The taxpayer appears to agree (Letter of August 10, 1998, pg. 2 Section 25137).  
Because the activities of third-parties are involved, the taxpayer has not submitted any 
information with respect to the apportionment formula that would arise from use of the 
trucking company formula.   
 
Revenue Miles 
 
Alternatively, the taxpayer requests that its income be assigned on the basis of a single 
factor, revenue miles.  Revenue miles are determined by multiplying the weight of 
goods shipped between two locations by a fraction the numerator of which is the miles 
in California between the two points and the denominator of which is the total miles 
between the two points.  The apportionment percentage is then determined on the basis 
of total California revenue miles over total revenue miles. 
 
The staff does not believe this approach is proper because 1) it uses a single-factor 
formula rather than the standard three-factor formula, and 2) it assigns income to states 
in which the taxpayer has no nexus. 
 
Comparison of Apportionment Percentages 
 
Apportionment 
Method 

Return as Filed Freight Forwarder Revenue Miles 

 17.4225% 18.9570% 11.4227215% 
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